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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS
UNITED STATES OF AMERICA,
Plaintiff,
C.A. No. 91-CV578-JLF
V.
NL INDUSTRIES, INC., et al.,
Defendants,
and
CITY OF GRANITE CITY, ILLINOIS,
LAFAYETTE H. HOCHULI, and
DANIEL M. McDOWELL,

Intervenor-Defendants.
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MOTION FOR CLARIFICATION AND MEMORANDUM IN SUPPORT

Plaintiff, the United States of America, on behalf of the
United States Environmental Protection Agency ("U.S. EPA"),
hereby moves for clarification of this Court's announcement on
September 21, 1994 concerning the "cosﬁ and fees" incurred by the
parties in connection with the City of Granite City’s Motion for
a Temporary Restraining Order and for a Preliminary Injunction
("City’s Motion"). After the parties presented the settlement of
the City’s Motion to this Court on September 21, 1994, this Court
initially suspen@ed any ruling on costs and attorneys’ fees until
later phases of fhe litigation, then expressed that each party
would bear their own costs and fees, and then seemed to again
leave the issue open for the future.

By this motion, the United States merely seeks to clarify
thaf disposition of the City’s Motion, including the September

21, 1994 announcements regarding "costs and fees," does not
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address issues of whether such costs are "“response costs" for
which the Defendants may be liable under Section 107 of the
Comprehensive Environmental Response, Compensation, and Liability
Act of 1980, as amended by the Superfund Amendments and
~Reauthorization Act of 1986 ("CERCLA"), 42 U.S.C. § 9607, or in
any way affect the ability of the United States to recover CERCLA
response costs in Phase III of this litigation. The instant
motion does not seek present determination that the costs of
responding to the City’s Motion are recoverable response costs.
Rather, consistent with the First Case Management Order, the
United States seeks a determination that issues regarding the
recoverability of response costs be addressed in the last phase
of this case.

I. THE UNITED STATES’ COMPLAINT SEEKS MANY TYPES OF

"COSTS™ FROM THE DEFENDANTS WHICH WILL BE LITIGATED IN
PHASE III1 OF THIS CASE

On July 31, 1991, the United States initiated this action
against the Defendants pursuant to Sections 106 and 107 of
CERCLA, 42 U.S.C. §§ 9606 and 9607. In the Complaint, the United
States seeks, among other things,! the recovery of the United
States’ response costs already incurred, and a declaration of
entitlement to future response costs, as a result of releases and
threatened releases of hazardous substances at the NL Site.

Complaint, 49 29-39.

! The United States’ complaint also asserts claims for civil
penalties and treble damages for Defendants’ failure to comply with an
administrative order issued by U.S. EPA pursuant to Section 106 of CERCLA, 42
U.S.C. § 9606, requiring Defendants to undertake response actions at the Site.
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The costs sought by the United States specifically include,
but are not limited to, costs incurred and to be incurred for
legal activities and enforcement activities at the Site.
Complaint at ¥ 36. CERCLA clearly provides for recovery of
enforcement costs. Section 107(a) of CERCLA, 42 U.S.C. 9607(a),
provides for the recovery of all "removal" and "remedial" costs.
CERCLA defines "respond" or "response" as "remove, removal,
remedy, and remedial action, all such terms (including the terms
‘removal’ and ’‘remedial action’) include enforcement related
activities thereto."™ 42 U.S.C. § 9601(25). Furthermore,
Section 104 (b) of CERCLA, 42 U.S.C. § 9604(b), explicitly
authorizes the President to "undertake . . . such planning,
legal, fiscal . . . and other studies or investigations as he may
deem necessary or appropriate to plan and direct response
actions, to recover the costs thereof, and to enforce the
provisions of this chapter."?

Numerous courts have recognized that CERCLA provides for

recovery of enforcement costs. See, e.q,., i a V. W.
Mever, Inc., 889 F.2d 1497, 1503 (6th Cir. 1989), ¢ denied,
110 S. Ct. 1527 (1990); tates v. cya id Co.,
786 F. supp. 152, 157 (D.R.I. 1992); United States v. Bell
Petroleum, 734 F. Supp. 771 at 782 (W.D. TX 1990), 'q i art
art on o e ded,

3 F.3d 889 (5th Cir. 1993) (allowing recovery of indirect costs

2 The definition of "removal" expressly incorporates actions under
Section 104(b).



and litigation expenses); United States v. Hardage 733 F. Supp.
1424, at 1433-37 (W.D. Okla. 1989), modified, 982 F.2d 1436 (10th
Cir. 1992) (allowing recovery of litigation, enforcement and
administrative costs).

Oon February 21, 1992, this Court entered the First Case
Management Order dividing this litigation into three phases. The
current phase, Phase I, is limited to remedy issues only. Phase
II will cover all liability issues, and Phase III will resolve
claims for response costs, civil penalties and treble damages.
Accordingly, all issues concerning costs were reserved for Phase
III of this case.

Oon August 16, 1994, the City of Granite City filed a
counterclaim and a Motion for a Temporary Restraining Order and
Preliminary Injunction. The City sought an order enjoining U.S.
EPA from proceeding with the residential soil remedial action
plan for the NL Site. The Defendants fully supported the City’s
Motion.

II. RESOLUTION OF THE CITY’S MOTION DID NOT RESOLVE THE
UNITED STATES’ COSTS

On September 21, 1994, the parties presented to this Court a

stipulated settlement concerning the City’s Motion. The very
first provision of that agreement provides "[tlhe City withdraws
without prejudice its counterclaim and Motion for Temporary
Restraining Order and/or Preliminary Injunction, and all related
motions and memoranda." Transcript, p. 8, lines 11-14.
Similarly, the next sentence provides "{t]he defendant PRPs shall
withdraw without prejudice their counterclaim and all motions and

- 4 -



memoranda relating to its [sic] counterclaim and the City’s
counterclaim and the Motion for Temporary Restraining Order and
for Preliminary Injunction." Transcript, p. 8, lines 14-20. The
agreement did not provide for waiver of any of the United States’
claims for recovery of response costs.

After the agreement was read into the record, counsel for
the City of Granite City, without ever discussing the issue with
the United States, remarked "[o]ne other matter that occurred to
me, we are withdrawing our Motion for Preliminary Injunction. 1In
our motion, we sought attorneys’ fees and costs. I’m assuming
each party will bear their [sic) respective attorney fees and
costs." Transcript, p. 19, lines 13-17. There was much
discussion concerning whether the costs incurred by the United
States in responding to the City’s and Defendant PRPs’
preliminary injunction challenge are recoverable response costs
(Transcript, pp. 19-25), even though the issue was never
addressed in any briefs related to the City’s Motion.® The Court
first held that "nature will take its course during this
litigation as to costs, eventually." Transcript p. 20 at lines
14-15. After further discussion, the Court agreed with counsel

for Defendant AT&T that each party bear its costs for the

3 It was quite a surprise that counsel for the City, not the
Defendants, raised an issue concerning costs before this Court without ever
discussing the issue with the United States. This is because, pursuant to the
agreement which was read to the Court at the hearing, cost issues were already
resolved. By withdrawing their counterclaims, the Defendants and the City
also withdrew their claims for costs and fees. Without a presently
outstanding claim for those costs and fees, there was no need for this Court
to make any findings. Rather, the claim was withdrawn and the matter
concluded.



injunction proceedings. Transcript at p. 23, line 23. After
noting the United States’ objection, this Court went on to hold
that if "the thing comes up again, I guess we’ll just have to
take it up at that time . . . " Transcript at p. 23, line 24 to
p. 24, line 1.

The Transcript of the September 21, 1994 hearing left much
ambiguity concerning the current status of the United States’
costs. This ambiguity is due in part to the fact that no party
has presented legal argument or evidence on any of these costs
issues. Rather, cost issues remain to be addressed, if ever,
during Phase III of this case.

This motion does not require a determination by this Court
at this time whether any of the United States’ costs are
recoverable under Section 107 of CERCLA. The United States
merely requests, consistent with the First Case Management_Order,
that the issue be reserved for the last Phase of this case.

CONCLUBION

The United States respectfully request that this Court
clarify that liability for the costs incurred by the United
States in defending the City’s and Defendants’ injunction

proceeding be postponed until Phase III of this litigation.

Submitted this 14th day of October, 1994.

LOIS J. SCHIFFER

Assistant Attorney General

Environment and Natural Resources
Division
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EONARD M. GELMAN ~
JOHN H. GRADY
United States Department of Justice
Environmental Enforcement Section
P.0. Box 7611
Washington, D.C. 20044

(202) 514-5293

United States Attorney
Southern District of Illinois

WILLIAM E. COONAN

Assistant United States Attorney
Room 330

750 Missouri Avenue

East St. Louis, IL 62201

SEAN MULRONEY

Assistant Regional Counsel

U. S. Environmental Protection Agency
Region V

77 West Jackson Boulevard

Chicago, IL 60604-3590

HELEN KEPLINGER

Attorney-Advisor

U. S. Environmental Protection Agency
Office of Enforcement

401 M Street, S.W. (LE-134S)
Washington, D.C. 20460
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA, Docket No. 91-CV-578

)

)

)
Plaintiff, ) Benton, Illinois
) September 21, 1994
)
)
)
)
)

vs.
NL INDUSTRIES, et al.,

Defendants.

SETILEMENT CONFERENCE
BEPORE THE HONORABLE JAMES L. FOREMAN
UNITED STATES DISTRICT COURT JUDGE

APPEARANCES:

For the Plaintiff: Mr. John H. Grady
Mr. Leonard Gelman
Ms. Anita Cicero
Mr. Mark Nitcsyski
United States Department of Justice
Environmental Enforcement Section
10th & Pennsylvania Avenue, N.W.
washington, D.C. 20350
202-514~40S51

Mr. Steven Siegel

U.S. Environmental Protection Agency
401 M. Street, S.W.

Washington D.C. 20460

Court Reporter: Jane McCorkle
" 301 W. Main Street
U.S. District Court
Benton, Illinois
618-439-0003
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For AT&T:

For Johnson Controls:

Por Bxide Corporation
and General Battery
Corporationt

For Gould, Inc.:

For the City of
Granite City:

Mr. Louis F. Bonacorsi
Mr. Joseph G. Nassif

Mr. Kenneth Mallin
Coburn & Croft

One Mercantile Center

St. Louis, Missouri 63101
314-621-8575

Mr. Preston Canzius

Mr. Dennis P. Reis
Sidley & Austin

One First National Plaza
Chicago, Illinois 60603
312-853-7000

Mr. David G. Butterworth

Morgan, Lewis, et al.

2000 One Logan Square
Philadelphia, Pennsylvania 19103
215-963-5000

Mr. Jim Curtis
Seyfarth, Shaw, et al.
55 East Monroe Street
Suite 4200

Chicago, Illinois 60603
312-346-8000

Mr. Bdward C. Fitzhenry, Jr.
Lueders, Robertson and Konzen
1939 Delmar Avenue

Granite City, Illinois 62040
618-876-8500
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(THE FOLLOWING PROCEEDINGS WERE
HAD IN OPEN COURT ON SEPTEMBER 21, 1994,
WITH ALL ATTORNEYS PRESENT.)
THE COURT: For the record, this is the United
States of America versus NL Industries, et al., and the
intervening-defendant party is the City of Granite City. And
I would like everybody that’s here on behalf of the
government to identify yourself for the record who's
present. Mr. Grady.
MR. GRADY: My name is John Grady. 1I°'m with the
United States Department of Justice representing EPA in this
action.
THE COURT: And who else is with you?
MR. GELMAN: Leonard Gelman with the Department of
Justice, as well. |
MR. SIEGEL: Stov; Siegel with the Environmantal
Protection Agency.
MS. CICERO: Anita Cicero with the Department of
Justice.
MR. NITCZYSKI: Mark Nitczyski with the Department
of Justice.
THE COURT: Okay. There were six of you
yestexrday. Who’'s missing? Wasn‘'t there? Is this all that
was here yesterday?

MR. GRADY: All the lawyers, yes, sir. The
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Assistant U.S. Attorney. Mr. Coonan, who is Assistant U.sS.
Attorney for the district.

THE COURT: Liam Coonan was here yesterday.

Now, on behalf of the RPRs, who's present?

MR. BONACORSI: Lou Bonacorsi for AT&T.

MR. REIS: Dennis Reis, Johnson Controls.

MR. NASSIF: Joe Nassif for AT&T.

MR. BUTTERWORTH: David Butterworth for Exide
Corporation and General Battery Corporation.

MR. CURTIS: Jim Curtis on behalf of Gould.

MR. MALLIN: Ken Mallin on behalf of AT&T.

MR. CANZIUS: Preston Canzius, C-A-N-3-I-U-8, on
behalf of AT&T.

THE COURTs And on behalf of the City of Granite
City? )

MR. PITZHENRY: Edward Pitzhenry on behalf of the
City of Granite City.

THE COURT: It is my understanding from a telephone
call that I received late last evening, 7:30 to 8 o’clock,
something like that, from Mr. Reis, that the matter had been
resolved amicably, at least with regard to the City‘’s Motion
for Preliminary Injunction. And I would like to have it in
the record or if you have it documented otherwise ~- it
doesn’t make any difference to the Court -- what that

settlement is.
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And I think it would be in the best interests for
all of us to have one spokesman on each side to speak for the
record if that’'s what you want to do or if it’s in writing,
why, then, I guess that would then speak for itself.

MR. GRADY: Your Honor, each party has drafted a
proposed stipulation. I’'ve just been reviewing them, and
they’'re not completely apart. There are obviously
differences. 1If the Court would be inclined, we can confer
and see if we can come to a joint written statement or if you
prefer, we could each read our agreement in the record. I
think it would be better to come to an agreement with a joint
stipulation.

THE COURT: I agree with that, and I'll give you
some time to do that. Let’s see.

MR. GRADY: Having read them both, I have hopes
that it can be done rather éuickly.

THE COURT: Why don’'t I step aside and adjourn the
neeting here then for a few minutes and let you attempt to do
that. And then you can either have it in writing or we can
go on the record with it.

And I would like, also, for you to think about if
it’s not in there, anything else that needs to be taken up
for the future. You've got the opening of the record. I
don’t know about future discovery. You know, that cropped

its ugly heed up here last week again, and I just didn’t see
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fit to authorize any. I granted your motion, in effect, to
quash. And then I told you about the Court’s own motion to
appoint experts, an expert, probably.

So you can comment. You can be thinking about
that. I was just trying to think of anything else you can
meditate on.

MR. GRADY: I don’t believe we'’'ve discussed the

conduct of discovery. I think we can at least get some
preliminary ground rules hammered out today.

THE COURT: We didn’‘t raise it when we put the
hearing off before, and then all of a sudden I'm deluged with
requests for discovery, and I don’t know that any is needed.
I would like to plug all the holes we can while evarybody’'s
here so we can avoid any potential problems.

MR. GRADY: United States also would like to
respond to the qovernnont's.-- to the Court’s motion on the
Rule 706.

THE COURT: I’ll give you time to do that. I just
wanted to alert you that I was going to bring it up, and I
consider this the notice that'’s required for me to give ycu.

MR. GRADY: Having said that, I would like to
respond at least today on the record and then comment
consistent with the Seventh Circuit.

THE COURT: I will give you, both sides, time to do

that. I have no trouble with that. Can you think of
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anything else we need to talk about?
MR. BONACORSI: No, pretty much covers the
waterfront.
THE COURT: Vicki, will you come and get me or keep
in touch with tham?
(THE COURT RECESSED
AT 9:45 A.M.)
(THE PROCEEDINGS RESUME
IN OPEN COURT WITH ALL
ATTORNEYS PRESENT.)
THE COURT: I guess this is, Jane, for the record,
a continuation of our informal discussion earlier this
morning on the record, and now I‘'ve been told that the
attorneys have reached a formal agreement, although it’s not
maybe {n written form, which is quite all right. If you want
to go on the record with it.inltocd of having it in written
form, that’s fine with the Court. S0 who wants to be the
spokesman to recite what the agreement is?
MR. NITC2YSKI: Your Honor, I think I’'ve been
designated.
THE COURT: Okay.
MR. NITCZYSKI: Mark Nitczyski from the Department
of Justice. Do you want me to come to the podium?
THE COURT: It would probably be better for her id

you would.
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MR. NITCZYSKI: The parties have agreed as
follows:

THE COURT: Can everyone hear Mr. Njitczyski?

MR. NITCZYSKI: Plaintiff, the United States of
America, on behalf the United States Environmental Protection
Agency, Intexrvenor-Defendant City of Granite City and certain
Defendant Potentially Responsible Parties, hereby enter into
the following stipulation in resolution of City’s Motion for
Temporary Restraining Order and for a Preliminary
Injunction.

The City shall withdraw without prejudice its
counterclaim and its Motion for Temporary Retraining Order
and/or Preliminary Injunction, and all related motions and
memoranda. The defendant PRPs shall withdraw without
prejudice their counterclaim and all motions and memoranda
relating to its counterclaiﬁ, and the City’s counterclaim and
the Motion for Temporary Restraining Order and for
Preliminary Injunction. The defendant RPRs shall withdraw
without prejudice all outstanding subpoenas and discovery
requests.

The United States shall withdraw all of its motions
related to the City’s counterclaim and Motion for Temporary
Restraining Order and for Preliminary Injunction without
prejudice.

The U.S. EPA shall be permitted to conduct any
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residential soil excavations to which it has or obtained
access to a maximum of 17 homes within Decision Unit 29, as
identified in Woodward-Clyde Consultants’, quote, "Adjacent
Residential Area Remedial Depth Map," dated August 13th,
1992. This soil excavation shall include any City easements,
including frontage areas between the sidewalk and curb, at
these residential properties. U.S. EPA will not begin
excavation activities at these properties before Monday,
October 3rd, 1994.

The United States shall be permitted to conduct
remediation within the Site at areas containing battery case
materials and shall be permitted to complete restoration
activities at the properties where excavation was commenced
before the August 23rd, 1994, stipulation.

The U.S. EPA will reopen the administrative record
for the Site which it anticipates will occur during Octcbex
1994. The reopening of the administrative record shall be
consistent with CERCLA, the NCP and other applicable law.
U.S. EPA’'s agreement to reopen the record does not constitute
a waiver of any party’s claims, rights, defense or legal
entitlements. At the conclusion of the administrative record
reopening process, U.S. EPA will issue a decision document.

A copy of same will be provided to all counsel of record
forthwith. At such time U.S. EPA may proceed consistent with

applicable law, each party reserving all rights with respect
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thereto.

To facilitate settlement of the litigation, the
parties agree that certain experts for each party will meet
on one Or more occaéions to discuss the remediation of the
lead contamination at the Site, provided that such a meeting
is not inconsistent with CERCLA’'s administrative remedy
selection process. In identifying these experts and having
these experts meet, no party waives its rights to limit an
expert’s participation in this matter, in any other manner.

The general purpose of the meeting is to consider
various remediation strategies and alternatives at the Site,
directed to the health effects of lead on the population in
the Site.

The parties anticipate that, consistent with
applicable law, the experts will have some flexibility and a
role in determining an agendﬁ by which to address the general
purpose. In the event a consensus is reached, that consensus
will be reported in a document to be included in the
administrative record.

The City and RPRs intend to seek access to the
properties described above -- pardon me -~ described above in
decision Unit 29 during or after remediation. The City and
PRP representatives will not interfere with U.S. EPA
responsibilities and will abide by all health plans, 2ll

safety and health plans, protocols, and regulations.
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So long as the City and PRPs do not interfere with
such actions and abide by such plans, protocols, and
regulations, U.S. EPA will not exclude the City and RPRs from
properties to which the City and RPRs have secured access.

U.S. EPA will not advise homeowners as to whether
or not they should agree to provide the City and RPRs with
access to the properties. The U.S. EPA expressly does not
endorse any activities the City and RPRs may pursue at such
properties.

Further, the parties have agreed to withdraw the
previous stipulation that was entered into on August 23rd and
would be our understanding that the Court would also withdraw
that stipulation because the Court signed off on that
stipulation.

THE COURT: That was continuing the hearing till
today. |

MR. NITCZYSKI: That's correct, Your Honor.

THE COURT: I don’t know whether it was ever in the
record, was it, Vvicki?

THR CLERK: Uh hum.

MR. FITZHENRY: A concern we have, Your Honor.

THE COURT: Well, if you all have agreed on it,
fine. I'’ll honor your agreement and show it withdrawn frcm
the record.

MR, FITZHENRY: Thank you. Lou, did you want 0
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address discovery?
MR. BONACORSI: If the Court has questions, we

have.

THE COURT: Well, I guess the agreement speaks for
itself, but is it basically what we had agreed upon or you
had agreed upon yesterday?

MR. NITC2YSKI: Yes, Your Honor.

THE COURT: To continue on with the 12 sites that
are under the cleanup now and finish those and then to pick a
possibility of 17 new sites in this one given area starting
sometime on or after October the 3rd?

MR. NITC32YSKI: That's correct, Your Honor.

THE COURT: And then what else? Are you going to
open the record now? I didn’t hear any date for opening the
record. You state October.

MR. NITCZYSKI: That’s correct, Your Honor.

THE COURT: But the representation was made earlier
that it would be by the l4th.

MR. leczstI: That‘s U.S. EPA’s anticipation that
it would be opened on that date. We put in the formal
sgreement it will be during that month, and we still
anticipate that it would be October 14th, but we’'re not
prepared to make an absolute, give you an absolute date on
that.

THE COURT: There’s no doubt but that it would be

y
[}
'
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open sometime in October.

MR. NITCZYSKI: That's what we anticipata, yes,
Your Honor.

THE COURT: You all are satisfied with that, I
guess? I mean the reopening of the record is really going to
be crucial with the final disposition of this.

MR. NITCZYSK1: Given the agreement that we’ve
entered into that limits our work, it’s in our interest to
get that record reopened as socon as possible.

THE COURT: I did bring up about the discovery
situation, and you‘ve alluded to it here now. You want to
speak to it?

MR. BONACORSI: Yes, Your Honor. Mr. Grady and I,
on behalf of the respective parties, have agreed that the
parties will not undertake any discovery until a decision
document has been issued by the government as a result of the
record reopening process. And at that point in time, if
necessary, the parties -- if this case doesn’t settle all
together as a rasult of that decision document, the parties
will request the Court hold to a status conference, at which
time any party desiring to pursue discovery will bring it to
the Court’s attention, and we can argue the decision at that
time.

THE COURT: That’s very good, the possible

discovery pending the final decision. 8o that answers that
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question. Very good. And maybe it is premature to talk
about any future handling of it. 1It’s really going to depend
now on what happens as a result of the reopening of the
record, isn‘'t it -—

MR. NITC2YSKI: That'’s correct, Your Honor.

THE COURT: -~ basically. At the direction of how
the case is going to go, whether it’s going to be settled or
whether we’'re going to have to -- whether you’'re going to
appeal it or what have you.

MR. BONACORSI: That’s correct, Judge.

THE COURT: All right. Very good. I appreciate it
very much, and I do think it’s my judgment that this is in
the best interest of everybody concerned;,; and I certainly
appreciate the cooperation the Court’s received from the
attorneys on both sides to get it this far along. And I‘d
like to see an early raaoluﬁion of it.

As I said earlier this morning, I think all the
parties deserve to have an early resolution than would be
typical in a case of this size. Because if we don’'t resolve
it, this case could go on for years as everybody knows. And
if wa . don’t handle it expeditiously, it can.

Mow, the one thing that I want to do is -- and I'm
going to do this formally, and I’'ve written it out here --
it’'s on the Court’s own motion. I am today ordering under

Rule 706(a) that the parties on or before -- and this is with
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regard to the experts, and 1’1l be amenable to how much time
you need to respond with regard to that. How much time do
you want, Mr., Grady, Mr. Bonacorsi?

MR. GRADY: If I may be heard briefly, as to the
time, let me preface the remarks. The United States’
poaition is that because of Section 113 of CERCLA, that the
Court’s review of the remedy that’s ultimately selected as a
result of this reopening of the record, would be based on a
review of that administrative record subject to the arbitrary
and capricious standard, I think i{f the Court finds pursuant
to Rule 706 that it’s appropriate to appoint a consulting
expert, that that issue should be addressed after the closing
of the reopening of the record. And that therefore, the
timing of it should be addressed there.

Under -- as I understand Rule 706, the Court is now
giving us notice to show cadse why or why not the Court
should appoint such as expert. As a timing thing, Your
Honor'’s position prior to closing of the record would addrass
the propriaty of an expert during the administrative process,
whereas the United States’ position after the closing of the
record would be different, presumably be different.

80 I would propose as to timing, that id the Court
is now going to formally show cause, that the timing be
beyond the time period of the reopening and closing of the

administrative record so that our comments on that issue can
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address the propriety of an expert to advise the Court on
review of the administrative record subject to an arbitrary
and capricious standard and allow the administrative process
to follow its course until such time.

THE COURT: Well, I think I understand your
position, and I'm not sure at this juncture when and id 1I
will even appoint an expert, but I again want my options left
open about that. Mr. Bonacorsi, do you have anything to say
about that?

MR. BONACORSI: Your Honor, we would support the
Court’s appointment of its own technical advisor in this
matter, and id the Court’s asking for a timing to brief the
issue, id the government opposes it on the order to show
cause, we would simply be asking that we be given some five
or ten days after the government briefs its decision to
respond.

THE COURT: Well, I don’t want to get in a briefing
schedule. I‘d let you do it simultaneously. I don’t think
it’s intended in that fashion. I will let you respond
simultanecusly, and I’'ll just make up my mind then. I'm rot
sure I°11 do it, but I want to have my options open.

There’'s a lot of technical information that’s going
to be brought to the attention of the Court one way or
another, and I would like to have somebody to help me

interpret that. And I kind of read between the lines here
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that there may be a fear that whoever I appoint would inject
him or herself into the record raopening process, and I don't
really contemplate that.

I'm not saying that it wouldn’t be done, but to be
honest with you at this point, I don’t contamplate that. The
direction that this thing is going, which I compliment both
sides on, is that you’'re hoping to maybe get a consensus
about this. And id that takes place, then I don‘t know that
anybody the Court might designate would really be needed,
although it might be needed for me to help me understand what
the consansus is. I mean I don’t know.

MR. BONACORSI: Your Honor, id I may. I think id
the Court does decide to go ahead and appoint its own expert,
I think the process in selecting that expert should begin
probably as soon as possible in light of the fact that the
record’s going to be roopcn;d, as the government represents,
in October.

THE COURT: That’s why I want you to give me a
date, a reasonable time that you all can respond to it. I'm
going to go forth with it. I understand your position. You
can put it in writing again, Mr. Grady, with regard to your
position then, but I’'m putting you on notice that on or
before -- and this is the date that I'd like to put in here
now -- to show cause why an expert witness should not be

appointed to aid the Court in this litigation. And also on
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or before that same date, I am requesting the parties to
submit nominations for the expert to be appointed. And in
that, I want you to suggest to me the possible dutiaes of the
expert and suggest how the compensation should be either paid
or apportioned by the expert. '

MR. GRADY: Your Honor, I would propose 30 days for
the government to respond to the Court’s notice to show
cause. Given that the record will be opened, as I
represented yesterday, in mid-October, I think the timing of
that is consistent with the Court’'s intention to appoint an
expert and to comply with the Court’s order this morning.

MR. BONACORSI: For the RPRs, I think we could do
it in ten days. The attorneys aren’t necessarily going to be
involved in the reopening of the record, and I think the
suggestiona are going to be made by the attorneys as well as
the arguments, so0 I think ten days would be open.

MR. PITEZHENRY: Por the City of Granite City, I
would concur in Mr. Bonacorsi’s remarks. I think there is
some urgency in this process as you have pointed out
yesterday and today. Even once you have your list of
experts, you may not know what their availability is and so
forth, so I think as much time as possible is needed for you
in which to make that decision.

THE COURT: I will give you to on or before

October 7th, 1994, to show cause.
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MR. GRADY: Thank you, Your Honor.

THE COURT: And you understand what I want?

MR. BONACORSI: Yes, Your Honor.

THE COURT: I want you to make suggestions for
nominations, suggestions about the duties, and a suggestion
about how the compensation should be apportioned or paid if
the Court decides to appoint one. I don’t know that I have
anything else to suggest. Do you, gentlemen?

MR. PITZHENRY: Just one matter. I want to thank
you and your staff for indulging the parties today and
yesterday. I don't know how many times you went down the
flight of stairs, but it looked like a number.

One other matter that occurred to me, we are
withdrawing our Motion for Preliminary Injunction. 1In our
motion we sought attorneys’ fees and costs. I1I’m assuming
each party will bear their iQspectivo attorney fees and
costs.

THR COURT: Well, I take it that that’'s kind of
the --

MR. BOMACORSI: That'’'s the RPRs’ understanding.

THE COURT: That'’s implicit in {t.

MR. FITZHENRY: I want to be sure about that. We
are withdrawing our motion, and there’s no relief being
sought in that matter.

THE COURT: That'’s good. One less decision for me
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to make and I'm for it.

MR. GRADY: I hate to always be the one, Your
Honor. 1I concur in the intent of that statement. I don’t
wish to interpret the provisions of Section 107 of CERCLA as
to whether or not any costs incurred this week or last week
are recoverable under Section 107. And to that extent, with
that limitation, I would concur that the parties, otherwise,
would bear their own costs.

THE COQURT: Did you mean any cost immediately?
That you asked for it right away?

MR. FITZHENRY: That’s correct.

THE COURT: And you’'re withdrawing that?

MR. GRADY: That’s correct.

THE COURT: I guess nature will take its course
during this litigation as to costs, eventually.

MR. BONACORSI: I'm not so sure, Your Honor, I
understood what Mr. Grady said about costs, what sort of
reservation he was making. I thought when you settle a case
or a part of a case, those -- the expenses leading up to that
resolution are typically borne by the parties themselves,
each party to bear their own costs, and I think that was the
RPRs‘ understanding in resolving this matter on the basis we
have over the last couple of days.

THE COURT: Well, were you guarding by your comment

against the possibility of requesting costs at the end of the

<N
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litigation?

MR. GRADY: No, Your Honor, we would not. We agree
with both counsel for the defendants and counsel for the City
that the United States will not seek, explicitly seek costs
and attorneys’ fees as a result of this action. What I am
reserving is my understanding of Section 107 of CERCLA to
which some of the parties of this action are named
defendants, that some or all of the costs that have been
incurred throughout this litigation are recoverable under
that section by the United States. And the United States
does not intend, by stating that it will not axplicitly seek
attorneys’ fees and costs, here to waive recoverability of
any costs under phase 3 of this litigation, which Section 107
is part.

THE COURT: I don‘t know how to sort all of that

MR. BONACORSI: I don’t either, Judge.

MR. PITZHENRY: I didn’t even know about Section
107. Do you understand you can recover Ry attorneys’ fees
and costs incurred in the past week or so through 107 from
the RPRs?

MR. GRADY: The complaint, as alleged, does not
include the City as a defendant under Sectiom 107. So your
attorneys’ fees and costs, my understanding, would not te a

part of that action.
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MR, BONACORSI: Well, Your Honor, we have the
attorneys’ fees and costs that all the parties incurred in
connection specifically with the Motion for Temporary
Restraining Order an& the Motion for Preliminary Injunction.
And I understand that that part of the case has now been
resolved, as read into the record by counsel, and my
presumption is and our assumption in discussing settlement
was that those costs incurred by all of the parties in
connection with that designed aspect of the case would be
borne by the parties raspectively.

THE COURT: On the motion that’s just been
withdrawn?

MR. BONACORSI: Yes.

MR, GRADY: Your Honor, it's a legal conclusion
that I‘m not prepared to make that the PRP defendants are
obviously reserving their right to challenge id the United
States were to include any of the costs incurred by attorneys
for the United States as a claim under Section 107.
Obvicusly, the PRP defendants are not waiving their right to
challenge that.

What I‘m saying is that without sorting through
every dime that’s expended in the last several weeks since
the City filed its motion and since the defendants chose not
to join it but to file a memorandum in discovery and so forth

in response to it, that some of those costs may or may not be

22
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recoverable or the United States may or may not seek to
recover pursuant to Section 107, and I'm not prepared today
to waive the applicability of that section. It was not part
of the negotiations. It was not read in as part of the
stipulation.

Having said that, I have represented before this
Court that under general rules of civil procedure, we would
not be seeking recovery of United States attorneys’ fees or
costs of this action from the City or from the RPRs,
reserving the right under Section 107 to seek recovery of any
and all costs recoverable under Section 107.

THE COQURT: What do you say, Mr. Bonacorsi?

MR. BONACORSI: Sounds to me like an impasse,
Judge. I'm saying each party should bear their own costs,
and the govermment is saying no, perhaps finding its way into
the lap of the Court to be &ocidod.

I would ask that each party be ordered to bear
their own costs in connection with this proceeding which has
been defined by the City’'s Motion for Temporary Reatraining
Order and for Preliminary Injunction and those matters which
have occurred since leading up to the stipulation that has
been read into the record today.

THE COURT: That sounds reasonable to me and note
your objection to it, I guess, Mxr. Grady, and then id the

thing comes up again, I guess we’ll just have to take it up
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at that time, but you don’t have any intention at this time
to try to recover any costs, and they don‘t have any
intention of recovering costs from you, so it‘s really kind
of a moot point, really, in a way.

MR. GRADY: I understand that, and I don’'t mean to
beat a dead horse. It’s not my intention. As I understand,
the Court entered an order sometime ago in phase 3 of this
litigation one of thé components of that litigation would be
United States’ claim of recovery costs undexr Section 107.
Under Section 107, costs of enforcament are recoverable under
current case law and underlying to the statute.

I haven’t had the opporxtunity nor has anyone else
in the room had the opportunity to divine any costs expended
by the United States in the last several weeks or month to
see whether they are in response to the City’s Motion for
Preliminary Injunction, resﬁénso to the defendants’ support
of that motion or whether they‘re generally related to the
action that ultimately will be heard by this Court in phase 3
of the litigation. I’m not trying to be difficult, but I
don’t want to be in the position of having waived the United
States’ right to seek appropriate costs under Section 107.

MR. BORACORSI: I would again ask the Court to
enter the order that I requested before, that each party be
ordered to bear their own costs in connection with that

discrete portion of the case that brought us here today.
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THE COURT: I think I just said that I agree with
that, with that interpretation of your agreement at this

juncture. I think I've got to bring it to a conclusion, and
at the same time, I note your objection to it.

MR. GRADY: Thank you, Your Honor.

THE COURT: And we’ll go from there --

MR. BONACORSI: Thank you, Your Honor.

THE COURT: -~ in the future. Thank you, ladies
and gentlemen, with regard to it, and I appreciate it. and
again, I think that everybody’s best intereat has been served
here by the way you handled it. I do honestly and sincerely
appreciate it.

(COURT ADJOURNED AT 11:50 A.M.)

15
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS
UNITED STATES OF AMERICA,
Plaintiff,
C.A. No. 91-CV578-JLF
V.
NL INDUSTRIES, INC., et al.,
Defendants,
and
CITY OF GRANITE CITY, ILLINOIS,
LAFAYETTE H. HOCHULI, and
DANIEL M. McDOWELL,

Intervenor-Defendants.
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ORDER ON UNITED STATES’ MOTION FOR CLARIFICATION
Upon the United States’ Motion for Clarification of in-Court
announcements regarding the disposition of costs and fees, this
Court being duly advised GRANTS the government’s motion and
clarifies that liability for the costs and fees incurred by the
United States in defending the City’s and Defendants’ injunction

proceeding shall be postponed until Phase III of this litigation.

DATED: , 1994

THE HONORABLE JUDGE JAMES F. FOREMAN



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA,
Plaintiff,
C.A. No. 91-CV578-JLF
v.
NL INDUSTRIES, INC., et al,,
Defendants,
and
CITY OF GRANITE CITY, ILLINOIS,
LAFAYETTE H. HOCHULI, and
DANIEL M. McDOWELL,

Intervenor-Defendants.
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CERTIFICATE OF SERVICE

THIS I8 TO CERTIFY that a copy of the United States’ Motion
for Clarification and Memorandum in Support, and Draft Order,
were by U.S. Mail, postage prepaid, to all counsel of record on

the attached service list, this 14th d of October, 1994.

Leonard M. Gelman

U.S. Department of Justice
P.O. Box 7611

Washington, D.C. 20044
(202) 514-5293




U.8. V. NL Industries, Inc., et al.
(90-11-3-608A)

(CIV. NO. 91-578-JLF)

MAILING LIST

Hon. Judge James L. Foreman

Chief Judge

United States District Court for the
Southern District of Illinois

750 East Missouri Avenue

East St. Louis, Illinois 62202

(618) 439-3719

FAX (618) 438-0217

Stuart J. O’Hare
U.8. Clerk’s Office
301 W. Main Street
Benton, IL 62812
(618) 438-0671

—PLAINTIFYS
U.8. Department of Justice

Leonard M. Gelman

Jack Grady

Environmental Enforcement Section
P.O. Box 7611

Washington, D.C. 20044

(202) 514-5293

FAX: (202) 616-6584

Mark Nitcsynski

Timothy Burns

John Lee

Environmental Defense Section
P.O. Box. 23986

Washington, D.C. 20026-3986
(202) 514-3785

FAX (202) 616-2426

Office of the U.8. Attorney
wWilliam B. Coonan

Suite 300

9 Executive Drive

Fairview Heights, IL 62208
(618) 628-3700

FAX (618) 628-3720



U.S. EPA

S8ean Mulroney

Assist. Regional Counsel
Region V (C-29A)

77 West Jackson Blvd
Chicago, IL 60604

(312) 353-1129

FAX: (312) 886-0747

Brad Bradley

Remedial Project Manager

77 W. Jackson Street (HSRL-6J)
Chicago, Illinois 60604

(312) 886-4742

FAX: (312) 886-4071

Liaision Counsel

Ace Scrap Metal Processors, Inc.
Michael Cohen

5900 Manchester

St. Louis, MO 63110

(314) 781-6872

FAX: (314) 781-7316

Allied-S8ignal, 1Inec.

Pamela J. Cissik, Esq.
Columbia Road and Park Avenue
P.O. Box 2245R

Morristown, NJ 07960

(201) 455-5422

FAX: (201) 455-5904

Allied-8ignal, Inc.

J. Mark Kamilow, Esq.
Columbia Road and Park Ave.
P.0O. Box 1139R

Morristown, N.J. 07962
(201) 455-2119

FAX: (201) 455-4835

U.S. EPA

Office of Enforcement
Helen Keplinger
Attorney-Advisor

401 M Street, S.W.
(LE-1348)

Washington, D.C. 20460
(301) 229-5526

FAX (202) 260-3069

REPRESENTED BY:

Coburn, Croft & Putsell
Joseph G. Nassif, Esq.
Suite 2900

One Mercantile Center
St. Louis, MO 63101
(314) 621-8575

FAX: (314) 621-2989

J. Martin Handican, P.C.
Suite 832
T Parkway Tower Bldg.

" 225 South Meramec Ave.

St. Louis (Clayton), MO
63105
(314) 863-0050

Merlo, Kanofsky,
Brinkmeier & Douglas
Karen L. Douglas, Esq.
208 South LaSalle Street
Suite 950

Chicago, IL 60604

(312) 553-5500

FAX: (312) 553-1586



PARTY DEFENDANTS:

American Telegraph and Telephone Co.
Alan M. Schlesinger, Esq.

131 Morristown Road

Rm. B-2190

Basking Ridge, NJ 07920

(908) 204-8430

FAX: (908) 204-8565

General Battery Corp.
Exide Corp.

Jeffrey A. Leed, Esq.
645 Penn Street
Reading, Pa. 19162-4205
(215) 378-0852

FAX: (215) 378-0525

Gould, Inc.

Michael C. Veysey, Gen. Counsel
35129 Curtis Blvd.

Eastlake, Ohio 44095

(216) 953-5170

FAX (216) 953-5120

Johnson Controls, Inec.
Thomas J. Courtney, Esg.
Battery Grp. Counsel
P.O. Box 591

5757 North Greenbay Ave.
Milwaukee, WI 53201
(414) 228-2241

FAX: (414) 228-2828

Johnson Comtrols, Inc.
Jordan Harwood, Esqg.
5757 N. Greenbay Ave.
P.O. Box 591
Milwaukee, Wis. 53201
(414) 228-2452

FAX: (414) 228-2800

REPRESENTED BY:

Coburn, Croft & Putsgsell
Louis F. Bonacorsi, Esq.
Joseph G. Nassif, Esq.
Bruce D. Ryder, Esq.
Suite 2900

One Mercantile Center
St. Louis, MO 63101
(314) 621-8575

FAX: (314) 621-2989

Morgan, Lewis & Bockius
David G. Butterworth,Esq.
David B. MacGregor, Esq.
2000 One Logan Square
Philadelphia, PA
19103-6993
(215) 963-5686
FAX: (215) 963-5299

Seyfarth, Shaw,
Fairweather & Geraldson

Thomas G. Dent, Esq.
Jeryl L. Olson, Esq.
Brent I. Clark, Esq.

55 East Monroe Street

. Chicago, IL 60603-5803

(312) 346-8000
FAX: (312) 269-8869

8idley & Austin

Dennis P. Reis, Esq.
william G. Dickett, Esq.
Sheila B. Kennedy, Esq.
One First National Plaza
Chicago, IL 60603

(312) 853-7000

FAX: (312) 853-7312



PARTY DEFENDANTS:

NL Industries, Inc.
Janet D. Smith, Esq.
Assoc. General Counsel
15th Floor

445 Park Avenue

New York, N.Y. 10022
(212) 421-7204

FAX: (212) 421-7207

NL Industries, Inc.
Stephen Holt, Esq.
Wyckoff Mills Road
P.O. Box 1090
Hightstown, N.J. 08520
(609) 443-2405

FAX: (609) 443-2374

Southern Scrap, Iron & Metal Co., Inc.

d/b/a Southern Metal Processing
Phil Montagno

P.O. Box 2857

St. Louis, MO 63111

(314) 481-2800

FAX: (314) 481-4703

Sst. Louis Lead Recyclers, Inc.

INTERVENOR DEFEMNDANTS

The City of Granite City
LaFayette H. Hochuli
Daniel M. McDowell

REPRESENTED BY:

Willkie, Farr &
Gallagher

Steven A. Tasher, Esq.

Bonnie Fine Kaufman, Esq.

Suite 600

1155 21st Street, N.W.

Washington, DC 20036-3302

(202) 328-8000

FAX: (202) 887-8979

Kirkland & Ellis

Reed S. Oslan, Esqg.
John W. Roberts, Esq.
200 East Randolph Drive
Chicago, IL 60601
(312) 861-2000

FAX (312) 861-2200

Peper, Martin, Jensen
Maichel and Hetlage

Alphonse McMahon, Esq.

Twenty-Fourth Floor

720 Olive Street

St. Louis, Missouri 63101

(314) 444-6445

FAX: (314) 621-4834

Armstrong, Teasdale,
Schlafly, Davis & Dicus
George M. von Stamwitz, Esqg.
One Metropolitan Square
St. Louis, MO 63102-2740
(314) 621-5070
FAX: (314) 621-5065

Edward C. Fitzhenry, Jr.

Lueders, Robertson and
Konsen

P.O. Box 735

1939 Delmar Avenue

Granite City, Illinois 62040

(618) 876-8500

FAX (618) 876-4534



